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i INTRODUCTION

Rachel Margunerite Anderson (“Anderson™) claims that Richeard
Michael MoMenaniin, Shant L. MeMenamin and MoeMebamin &
MoMeanamin P8 ("MoeMenaniin”) breached fiduciary duties to her as the
benefiviary of o special neads trust

The special needs trust {7 The Thst™) was created in conjunction
with Anderson’s minot settlement of her tort clabms that arose out of the
injurics she sustained when she was kicked in the face by a horse at six
vears old. The Trust appointed MeMenarain and Anderson’s mother,
Andred Davey ("Andrea”™), as the Trost Advisory Committee ("TACT) and
Wells Fargo Bank, KA. {"Wells Fargo™) as the Trastes,

The purpose of the Trost was to provide Anderson with extra and
supplemental financial and service benefits in addition to the benefits she
received a8 a result of her disabilities and in addition o the basic suppart
provided by ber parents. In order o achieve this purpose, the Trust
expressty provided the TAC with absolute aud unfettered diseretion to
determine when and if Anderson needed regular and extra supportive
SOrVICES.

The Trost was reviewed andapproved by the Clallans County
Superior Cowrt. All of the annual reports velated 1o the Trust wers also

approved by the Cowrt, inclading the final report and petition for approval



that was sent to Anderson when she veached the age of majority,
Anderson ratsed no objection as to any of the matters contained in the
veport, and she did not objeet to, ar appeal, the trial court’s arder
approving the report in December 2008,

Anderson filed sult against MoeMenamin sud the other parties
nearty two years later alleging, among other things, that they breached
their fiduciary duties in the administration of her Trust and distribution of
her Trust funds and owed her damiages. Anderson did not provide the
testimony of a standard of care expert to support ber olaint againgt
MeMenamin, Instead, Anderson provided the expert testimony of
R, Duane Wolte (*Walfe”), g cortified public aceountant, to opine an
certain trust distributions. Wolle did not present any testimony or legal
dutiey in the administration Anderson’s Trust causing her damages.

The trial court dismissed Anderson’s reach of fidusary doty
claim sgainst McMenamin as g matter of low, Forthe following reasons,
MeMenamin respectiully requests that this Court affirm the trisl cowrt’s

oredder,

$eud



11 RESPONSE TO ASSIGNMENT OF ERROR
Al Response

MeMenanun assigng no error 1o the trigl conr s order granting
sy judgment inhis favor
B, issues Pertaining to Assignments of Erroy

Whether the trial court properly dismissed Anderson’s claim
against MeMenamin,

1318 STATEMENT OF THE CASE

A, The Trial Court Approved the Trust which Provided the TAC
with Unfettered and Absolute Discretion

The Trust ot issue in this case was ereated for Anderson as partofa
minor settferent so that she could receive additional financial and service
benefits for the multiple severe injuries she sustained when she was kicked
in the face by a horse st the sge of six. CP476-496. The Clallam County
Supertor simultaneously approved the Trust and Anderson’s minor
settlement on August 28, 1997, P 286,

The Trust provided that the “sole responstbility for management
and fnvestrient of the corpas and income of this Trust shall be vested in
{Wells Fargo], as Trustee, with the use and distribution of such
dishbursementy as from fume fo ime way be needed from the Trust subject

fo the sole direction, discretion and vontrol of the [TACL” (Hmphasis



addedy P 480, Inaddition, the Trost stated that the TAC had the
authority to

{Plrovide such resowrces and experiences as
will contributeto and make the beneficiary’s
Hfe ay pleasant, comforiable and happy as
feasible. Nothing herein shall precinde the
TAC from purchasing those serviees aud
Hems which  promete the  beneficlary’s
happiness, welfare  and  development,
including but not limited o vaecation and
recreation  frips away  from  places of
residence,  expenses Rr  a  taveling
companion 10 requested  OF  nECeNSETY,
entertainment expenses, and transportation
Costs.

P &2, In exercising its discretion, the TAC recommended to Wells Fargo
that certain disbursements be made for Anderson’s benefit and Wells

Fargo prepared the mumal reports seeking the tial eourt’s approval of
those disbursemends, CP 321

B. The Trial Court Approved Al of the Annual Reports

Wells Fargo's attorsey, William LE, Dussault ("Dussault™),
prepared and fied the Trust’s fiest annual report on January 25, 2000,

OF 343, That report was approved by the trial cowt. i

E ’»JJ
Lo

The report wentified dishursements in the mmount of 83,10
from August 18, 1997 — August 31, 1998 and $18,799 80 from
Seplember 1, 1998 — August 31, 1999, & Al of the disbursements were

for Andersonr’s benefit in accordance with the Trust including, but not

4



Haited to, the purchase of 8 hew vehicle to take Andersan to her medical
appointments, fd This expense was related to Anderson’s disability and
supplemental to her pavents™ basie support oblipations, &, In addition,
thiy expense, ke many of the other expenses, were recommended and
approved because Anderson’s family had Himited resourees and vould not
adenuately provide for her needs, which is specifically why the Trust was
ereated inthe first place, M

Dussault prepared a second annual report and filed it with the trial
court on Fobruary 18, 2001, & Thatreport was also approved. Jd. The
disbursements totaled $41,461.86 and incladed the purchase of real estate,
professional fees and expenses, taxes, purchase of a computer, travel
expenses and veldele expanses: M

Dussault also prepared a third anneal report and sent it o
Anderson’s attorney for review and comment hefore it was filed,! 14
Anderson’s attorney responded and identified several complaints,
including the purchase of real property with toast funds, payments made to
Andersaon’s mother for various expenses including a computer, vehicle,
gifis, attorney fees and the lack of performance of the Trust investments,

&

l Sl PN T T RPN YRR ¥
The third report was sent 1o Andersor’s sttoraey brcauss be previogsdy
complained shout Trost disbursementy oo Qugust 37,2001, &



On December 6, 2002, Dussault presented this report, which
addressed all of the trust getivities over a two-vear perind, to the trial court
for upproval. Jd. The report reconimended that Wells Fargo be appoduted
sofe Trustee and that the TAT be dissobved as MoMenamin bad resigned
from the TAC sarlier that year on July 19,2002, X The tdal court
a;'spmvad the report on July 11, 2003 and dissodved the TAC. & Wells
Fargo then became the sole Trastee” .

U Novenzher 30, 2009, Dussault forwarded 1 copy of the final
report and petition for approval directly to Anderson as she had reached
the age of majority. /. She raised no objection as to any of the matters
pontsined in the repoert and iwas approved by the trial cowt on
December 4, 2009, . Anderson also recetved s copy of the cowt’s order
on or about December T4, 2009 and she did not object o, o appeal, the
court’ s determination. &l

. The Trial Court Dismissed Anderson’s Claim Against
MeMenamin

O July 22, 2011, nearly two years after the final report was
approved by the trial court without any objection, Anderson filed the
present action against MoMenamin and the other parties. CP 470, Asto

MeMenamin, she alleged that he breached his fiduciary duties in the

* The sl cowrt alse approved the next three reports which addressed
trisst activities from 2004-3006. &4



administration of her Trust and distribution of her trust fuads. &
Specifically, she alleged that McMenamin failed 1o discharge his fduciary
and legal duties to the her as the beneficlary of the Trust “as more
particalarly set forth in the July 7, 2011 letter of B, Duane Wolle, TPA L
The Wolfe letter states, among other things, that Wells Fargo, the
TAC, and Dussault improperly approved the purchase of a2 minivag,
computers and travel expenses, that they made unauthonized payments o
Anderson’s mother and that they failed to collect rent for the Trust's
jterest in a house. CF 497-504. Mowever, all of the dishursements wers
approved by the irial court through Dussault’s snnual reports. (P 345,
For the reasons stated herein, the trigh conrt properiy dismissed
Rachel's claim against MeMenamin on February 28, 2012, CP 20,

iv. ARGUMENT

A, Summary of the Argument
The sole issue on appeal as # pertams o McMenamin sowhether

the trial cowt property granted summary judgment in his favor,

The trial court’s order dismisst ns: Anderson’s claim as a matter of

faw was correct forseveral reasons, Anderson’s claim is bared vnder the
TAA and by the express terms of barown Trust. Inaddition, Anderson

3

fatled to establish a prima facie case against MeMenamin for teeach of

fiduciary duty. McMenamin exercised his absolute and unfettered

3



diseretion in accordance with the Trust and the trial court approved all of
the anmnal reports without aoy objection suthat certain dishursements
could be made for Anderson’s benefit.

B. Standard of Review on Appesl

In reviewmng anorder by a trial court granting sumunary judgment,
this Court must engage in the same inguiry @s the tnel cowt. Baer v Day,
134 Wn2d 318, 324, 8379 P2d 912 (1994). Summary judpment is proper
when, viewing all the evidence and reasonable inferences therefrom most
favorably to the nomsoving party, the court concludes that (1) there ts no
gonuine issue g8 to any material fact; (23 reasonable persons could roach
only one conclusion; and (3) the moving party Is entithed {0 judgment asa
matter of Jaw. Hlggias v Srgfford, 123 Wn2d 160, 169, 866 P.3d 31
{1594); CR 38{e).

A proving party may meet #ts borden on summary judgment by
showing there is lack of competent evidence supporting the nonmoving
party’s case: Young v Key Pharmacentioals, ine., 112 Wn2d 218, 226,
TP 2d 182 (1989, Where a plaintift {iils 0 come orward with ficts
sulficiont to establish the existence of elements essential to s or her
claim, “there can be no genuine issue as toany materdal fol since a
complete fuilure of proof doncerning an essential slensent of the

ROpMOVIAE party’s case necessanly renders all other facs immatensl”™ Id



{quating Celotex Corp.ov. Capren, 477 ULS 317, 322-23 (19860, Inthe
absence of & factoal dispute, where a party shows he is entitled to
judement a3 amatter of faw, summary judement muost he granted in hig
favar, Geer v Tonnan, 137 Wa. App. 838, 843,155 P3d 183 (2007
{citing Musching v 1007 Fowrthdve, dssocs, 116 Wa2d 217, 220, &2
P2d 1260 (1951}

€. The Trial Court Properly Granted Summary Judgment in
Faver of MoMenamin

i. The trial court properly dismissed Anderson’s claim
agamst McMenamin because i is barred as 3 matter of
faw

8. Anderson’s chuim i barved under the Trasiseyd’
Accounting Act

The Trustees™ Accounting Act ("TAAT)L RUW 11106 ef seq.,
precindes a trast heneficiary from contesting any matter within g subject
trust account once that account has besn approved the coun,

ROW 11 106.090; see afse Barovie v, Permeberton, 128 Wn, App. 196,
114 P3G 1230 (2005 Section 1LI0G.070 of the TAA states:

The court without the infervention of 8 jury
and after heanng all the evidence submitted
shall  determine the corcctness of the
account and the validity and propriety of
all actions of 8 trustee or trustees set forth
in the sceount, including the purchase,
retention, and disposition of any of the
property and fands of the trust, and shall
render its decrer either approving er
disapproving the account or any part of i,



and surcharging the trustee or trustees for all
Tosses, i any, cansed by nw ghg;:;zt or willid
breaches of trust.

ROW 11.106.070 {emphasty addedy In addition, the TAA states that:

The decres rendered under RCW 1 L 186.070
shall be deemed Onal, condlusive, and
binding wpen all parties  interested
im'hsdim" all imcompetent, vnborn, and
unaseeriained beneficiaries of the tust
subject only o the right of appeal under
ROW 11,106,090,

RUW 11,100,080 {emphasis wdded).

Linder the TAA, 8 trustee nuust subinif routine reports o the court
for approval, and when th tt approves the report, the deeres s final
and binding on gl interested parties, ncluding those who are incapacitated
or otherwise not s fards. ROW 111806.060-.080. The Washinglon
Supreme Court afirmed the adoption of s tule in Feature Realty, Inc v
Kirkpatrick & Lockhart Preston Gates Elfis, LLF, 161 W ld 214, 224,
164 P3G 500, 505 (2007

Having hedd against appellant’s ""mamiﬂn
that the court had no jurisdiction of the
action, the only question remaining st Was
the order approving the first triennial
aceounting an appealable order or, in other
words, a final judsment as to the matiers
therein contained? An allismative answer
appears i the  Uniform Trusteey’
Accounting Act. Rem Supp. 1941, § 11548~
{1, provides, imter aglic Y % 2 Ut
approvals or disapprovals of intermediate o
final  accounts  shall be deomed  fingl




(,-(mu-m Ld.,

In re Cooper's Estate, 39 Wa 2d 407, 411, 233 P.2d 469,471 (1951).
Almost identical langinge appears in the statuie foday, See
ROW 11106080, The express and unambiguous language of the statute
renders its preciusive effect applicabde to benefiviarics who were
imnccanpetent, and even unborn, at the time of court approval of the trust
aceonnt. & This is consistent with the RESTATEMENT (SECOND) OF
JUDGMENTS § 35 (19823 £ The lack of legal capacity of & person of
orpanization named @ party to an aotion does not revent application of the
rules of res fudivara to the judgment therein unless the ineapacity of the
named party had a suhstantial adverse effect on the adequacy of the
protection afforded his interests or the interests of others whom he
represents.”),

In this case, Wells Fargo subntted aipusl reports which were then
approved by ths Court. OF 345, Because the TAA cleardy provides that
the reports “shall be deemed final, conclusive, and binding upon all the
parties nterested including all incompetent, unborn, and unascertained
beneficiaries” Anderson is precluded trom contesting the trisl court’s prioy
determination, ROW 1106080, And because neither Anderson nor gny

other interested party appealed the trustees’ anuuad reports that were

i1



approved by the cowrt, those deerees are now final, binding, conclusive
and cannot be undone, See Barovic, supre, 128 Wi, App. at 201-02
{stating that “the decrees were . . “lingl, conelusive, st binding™ as © the
propriety of {the frustee’s] actions and digposition of trust Runds . When
[the beneficiary] failed 1o appesl, [he] relinquished hix right to recover
these losses and the trial court erved when it awarded tnterest on the
retmbursed sums") Accordingly, Anderson’s claim against MeMenanmin
is barred as a matter of law, and the trial court was correet in dismissing
the claim on this hasisalone.

b, Anderson’s claim is also barved under the
gxpress terms of the Trast

Article IV{h) of the Trust states that;

The assent to the Trustee's annual sttement
by the beneficlary or, if the beneficiary i
ot of full age and legal capaeity, by a
parent, legally appointed puardian, guardian
ad litem, or other personal representative of
the benclhiciary, o the fathurg of such
person to object to an acepunt ststement
within 30 days of receipt thereof, shall
operate ax 8 full discharge of the Trustee
by the benefictary 85 to all fransactions
set for in such annual statement.

CP 493, Neither Anderson nor any personal representative agting on her
behalf ever ohjected to any of the wwmal reports that were submitted
within the 38 day time lunitation proseribed by the exgresy terms of the

Trust, CP 3450 In fact, when Anderson reached the sue of mujerity, she



wag seirt 1 copy of snannual repert and pehlien for appraval and she
raised no objections. Jd. The trial court, therefore, spproved that armaoal
report us it had with all of the other annual reports. Jd. Thuy, Anderson
waived her right to final any sortof action agatnst MeMenamin and the
cther trustees and her claim was properly dismissed by the tnial eourt,

2. Even if Anderson’s clator i not barred for the above-
stated reasons, the trial court still properly dismbsed
her claim agatnst McMenamin beesuse Anderson failed
to establish that MeMenamin breached any fiduciary
duties be owed o hev ag the benefictary of the Trust

Under Washington law, & trostee owes the highest degree of good
faith, cave, lovalty, and integrity to a trast benetlictary. dflwed w Pacific
Noar: Beork, 99 W 2d 394,363 P.24 203 (19R3) (eiting Hsmiew v, Schrag,
88 Wn.2d 490, 498, 563 P.2d 203 (1977} and Monroe v, Winn, 16
Wn.2d 497, 508, 133 P.2d 952 (1943)). The fiducary duties of 8 Trastee
10 Hs cesfud gue are similer 1 those of an attorney 1o los client;

A trustee 18 a Hduelary of the highest order
and 18 required to exercise g high standard of
conduet and lovalty iy the administration of
the trust. The requirement of loyalty and fair
dealing in gond faith gre at the core of every
trust instrument, whether specifically stated
or not. Trostees maost aét with good Taith,
foyalty, fairess, vandor and honesty toward
the trust beneliciaries Indesd, ander some
suthority, trostees must act with the wmest
good  faith, scrupulous pood  faith, the
highest degree of fdelity and good faith,



absolute fidelity, or undivided or complete
fovalty,

76 AM, Jur, 2d Trosis § 349,

In managing the ust assels, @ trustee 18 reguired to adhere to the
prudent inpvestar rule. fn re Estate of Cooper, 81 Wa, App, 79,813 P.2d
393 (1998 ("Washington's prudent invesior rnule requires a trustee o
&:

=

*exercise the judgment and care under the circumstances then prevailin
which persons of prudence, discretion and intellipence exercise in the
watiagentent of their owny affairs . 7 This exercise of judpment requires,
among other things, “consideration to the role that the proposed
investment or investment course of action plavs within the overall
pertfolio of assets . ., A pourt’s foons in gpplving the pradent investor rule
is the trusiee’s conduct, not the end resall™) (citing RCW 11.1050.020).

Additienally, a frustee has the duty to administer the trust in the
interest of the beneficlaries. Tucker v, Browa, 20 Wn2d 740, 768, 130
P24 604 {1944 The prustee Rurther must diversify the trust’s gsseis i
order to minimize the sk of lavge Tosses. Dere Extute of Conper, supra,
at BR.

Anderson argues on appeal that MeMenawmin breached hig

7

fiduciary duty to her av a beneficiary of the Trust because the TAC

atlowed various trost expenditures thal indirectly benefited Anderson’s

I



mother, Andrea. dppeflant’s Brigf, at 8. According to Anderson, this
amuounted 1o a breach of fiduciary duty under the tevms of the Trust which
provided thay, “if suy distribution from Anderson’s trust fund would bring
a direct or indirect benefit e & member of the Trugt Advisory Comumittes
that member was not allowed 1o discuss or vole upon the proposed
distribution.” #d. Where a TAC member was disqualified from discussing
or voting on a proposed distribution, “then trustee Wells Fargo expressly
became a member of the Trust Advisery Commitiee for the purpose of
casting the deciding vote.” fd, 'What Anderson fails to recognize,
however, 13 that 13 what implicitly ocourred In this case. Through iy
annual reports and recommendations to the frisl court, Wells Fargo was in
essence the deciding voie on whether certain distributions were to be made
from Anderson’s Trust. In addition, when the TAC was digsolved on
July 11, 2003, the Trustee™s report was accepted and approved by the trial
cours. OP 345

Anderson has not presented any evidence, expert or otherwise, that
MeMenamin breached the duty of care i managing her Trost, ovany
evidence, expert or otherwise, that MeMenamin's alleged actz or
omissions cansed her any damages. Anderson oaly provides a letter from

Wedte who is 8 CPAL not an attormey and not & standard of care expert,

st
144



and that letter dues not opioe on the breach of any fiduciary duties or any
damages caused therefrom.” CP 497-504.

Ty addition, Anderson has not proved that she was damaged by
MeMenamin's alleged neglipence in managing her Trust. The trisl count
approved all of the dishursements made under the Trust with the intent
that those disbursements benefit Anderson.” Even more importantly,
MeMenamin's decisions with respeet to the Trust were discretionary per
its express terms. Thus, gny indivect benedit to Anderson’s mother carmot
amount 1o any breach of fiduciary duty because of the TAC ¢ diseretion.

When the Trust was created, is stated purpose {as alrsady
referenced) was to provide Anderson with “extea and supplemental
medical, health, and nursing care, dental cave, developmental servic
support, maintenance, education, rehabilitation, therapies, devices,
recration, social opportunities, assistive devices .. T OP 481 To that

end, the TAC was provided full suthority 1o accomplish the stated goals,

1 Woll's caluulatinns are correet, then the discretionary distritastions
would have amountad 10 37% of Anderson’s mitialsettioment, but does not
prove th i\zi Andersen was damaged.

4 And SR S n*mtht.r diverted any of the Trost funds for her own
benefit vather than Anderson s benelit as alleged, that is not MoMenamin's fauht
and does not ostablish that be dveach any fuluciary duties. The fntent wags for
cortaiy dishursementa to benefit Anderson and sl cout appraved alb of the
srwwal reports for that resson, The Trust does not then reguire that s trustee
moiitor the actions:of the other trastess, Bke Anderson s mother once the
dishursenients are made.




and was “solely responsible for determining what diseretionary

distributions shall be made frony this Trast™ CP 488

Further, the TAC was suthorized to Vprovide such resources and
experiences as will contrbute 10 and make the beveficiay™s hfe as
pleasant, comiortable and happy as feasible.™ (P 482, The Trost
axpressly provided that “nothing herein shall preclude the Trost Advisory

Committes from purchesing those services and items which promote the

therefore had “absolute and uniettered discretion to-deternive when and if

Anderson neads regular and exira supporiive Serviees as refamed o in the

paragraphs above” I

% The TAC had Unfettered and Absolute
Piscretion

Section I (b of the Trust provides:

{(by The Trust Adwisory Committee shall
have absolute and onfetiered discretion to
determing when and i RACHEL needs
regular and  extra supportive services s
referred to in the paragraph above, The Trust
Advisory Comunittee nuay durect the Trastes
to make orwithhold payment at any e
and in any amourd: as the Trust Advisory
Committee  desms  appropriate i the
exercise of s discretion, The execise by
the Trast Advizory Commites of iig
diserction shall be conclusive and binding
upon all persons. Thiz Trust is explicitly
intendad to bea discretionary Trust and nit



& hasic support frast. The plain language of
the Trust Agreement i3 that the TAC has
“ahsohte wad unfettered  discretion” o
determine whether Anderson needed extra
supportive services and that diseretion was
“conclusive and binding upon all persons.”
Thus, the TAC had broad authority 1o make
decisions that benefitted Anderson and that
anthority cannot now be challenged abseny
anabuse of diseretion.
(P 482,

When a trust gives the traste discretion to carry out the trast’s
objectives, a court may not control the frustee’s exercise of s diseretion
absent sbuse, Toupleton v Peoplex Nat T Bank of Wash,, 106 Wn2d 304,
309, T2 P24 63 {1986}, aecord RESTATEMENT {THIBDIOF TRUSTS § 87
{2007). “What constitiies an abose of discretion depends an the terms and
purposes of the trast, and particularty on the terms and purposes of'the
power and sy standards or guidance provided for My exercize, as well 8
on applivable principles of fiduciary duty”™ & ot beosee adso Wadis v
Hamiin, 35 Wa App. 193, 201, 776 P.2d 1003 {198 {citing

RESTATEMENT (SECONDYOF TRUSTS § 187 emt, d {19390, A court will

not mterfere with a trustee’s exerchse of a discretionary power ... when that
conduct ix reasonable, not based on an improper unerpretation of the terms
of the trast, and not stherwise nconsistent with the wustee’s Hduciary

doties.” RESTATEMENT {THROIOF TRUSTS § 87 et b A court should



not fistervene “merely because the conrt would heve differemiy exervised
the discretion.™ A A court should judge atruste’s actions prospectively,
not Hron the vantage point of hindsight™ Balduvy Bark of Califoraia,
12 Wi App. 631, 833, 330 P 1330 (1975 {quoting In re FPawre's Estats,
BENUY . S.2d 853, 838 (1948)).

In this case, Anderson bas fatled to provide any evidence that
MeMenamin abused his discration inmanaging the Trust. Tostead, she
relies on a report submitted by Wolfe, who is not an attorney, which
simply challenges several of the disbursenents made under the Trust.”

P 497-504. However, that an accountant disagrees with g decision made
bya trustee das pot gafablish abuse of diseretion, it merely shows that
partiey van differ in the discretion to be exercised. The trial court was,
therelore, correot i dismissing Anderson’s bresch of Hduciary duty glaiim
against MeMenamin,
b. Na expert texthmony is pecessary
Anderson filed soit againat MeMenamin for breach of fiduciary

gy i bis capacity as 8 mmber of the TAC of Anderson’s Trust

" Andersin shoes mt velyon the testimony of Gary R, Colley 1o sapport
e breach of Bdutiary duty clam against MeMenamin. She daly relies on that
festimony 1o support ber legal malpractice clavy against Thissauly,



Appellant’s Bricf atp. 15.° In support of her claim, Anderson has
provided the testimony of CPA, Wolle, to oping on certain disbursements
that werg made from the Trust. This evidence by itsell is not enough to
sstablish a prima facle case against MeMesamin for breach of fiduciary
duty. Anderson is required to prove all of the necessary elements of 9
breach of fiduciary daty olatm: doty, breach, causation and damages.
29 David K. DeWolf, Washington Practice, Washinglon Elements of an
Action: Breach of Fiductary Duties, § 111 at 313-14 (201 1), Woife has
not provided any testimony with respect o my of these essential elements.
Thug, Andersen’s srgument as to MeMenamin not providing dn expert
opinion o rebut the testimony of Wolle is inapposite. dppellon s Brief,
at 28,
V. CONCLUSION

The trial coupnt properly dismissed Anderson’s breach of Hdociary:
duty claim against MeMenamin, Anderson cannot establish that
Mebenanin breached any Hduciary duties vy the administration of her

Trust, McMenamin properly exercised his discretion under the tenas of

£
=



Anderson’s clabm against MeMenamin also fails as a matier of law

because it is barred by the express terms of the TAA and Anderson’s dwa

Trust, This Court should therefore atfirm the toial court’s order.
RESPECTFULLY SUBMITTED this 3nd day of August, 2012,

BETTS, PATTERSON & MINES, P8,

By %QH’YA {\/A ;;}f@s’*f /

Steve Goldstein, WSB. 11042
Shawaa Lydon, W &B_.»\_ I\uf_ 34,3\. 3

Attorneys for Respondents McMenamin
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13 P am avitizen of the United States and aresident of
State of Washington. Famiover the age of 18 years and nota pasty Yo the
within eutithed cause, | am anployed by the law finm of Betts Patterson &
Mines, One Convention Place, Suite 140G, 701 Pike Street, Seattle,
Washington S8101-3927,

23 By the end of the business day on August &, 2012, Traused
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I declare under penalty of perury ander the taows of the State of
Washingion that the foregoing is true and correct,

DATED this 6th day of Angust, 2012,
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