
1 WASEII.N . T.C) N'. 

I I . 11I , EA R 7 J.R1 AN SO t

v

IIsl. AN1 1.. E DUSSA. 1LT and I; NE DOE Di' S \ U.UI,. T. husband an

ite, and he marital eomtnttil t . eo€ lit sed thereof, BAR,B.ARA 't: 

Z. =' I and JOHN I:)() IF: BYPAM, M. .wife and husband, and the mantal . 

communitymmunit composed thereof; YI. V GEN , JACK 1 E ' . l_ R and JANE

I: 0E BE r ' I[ R, husbandband and wife, and the marital community composed
thereof; WILLIAM 1. F.. ) I- SS L\. L 1. I', PS, a' 1V asbing{on! rro z. sonal

service corporation; the l;) .' SSALJI 1 1 \ \V GROUP, a Washington

corporation; RICHARD MICHAEL NleMENAMIN and>S.I-I. ÀRI I:. 
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L. INTRODUCTION

Rachel MarDlerne Anderson ( >: .nder-s l ') claims that Richard

Michaell \ rk.. M n McMenaaitiri and N4cl lenna tlin & 

MeMen i- PS (' 1 e ; e n n ed

bet : tar ' of. ri eds trust.. 

The spec < needs

with Anndet• son DOT

ust ' The 1

dud e € 11c'. t' as t.h

list") as created ri conjunction' 

I mein of her tort claims that am se out of the

injuries she sustained when she was kicked in he face by a horse ' € six' 

years n i . ThC' Trust 'appomt d eMe Anderson s tnnoti er. 

vey t' nt1rea" ). as the '.Frust,Advisory Cot riittee (" TAC'), t o ct

Is Fargo Bank, NA. ("Wells I argc '') as the Trustee. 

The purpose oftl e !Trust was to provide Anderson h extra

supple : nerntal tnnt c.atnl and service benefits iadditionn to the herietits she

received bns a re tit cii`her disabilities atrial irn adtl.i bz sic support

pro\ iced by her pan. in t:)rder'to achieve tl is n tst

expressly provided tic t̀ ' witln it nitIte anid' unfettered discretion t< 

deter ne when lid it Anders any rig:' l d̀ regular and ext supportive

services. 

The t' r €ikt vas vviewed and approved by the Cxlallnun uruy

r Court € ?.t €ine <annualSul repent rekuec: tc the nnist . rt' a

approved h tltc C:` otnt including tine report nrn l petiti 3 -n for approval



that was sent to Anderson when shc reached the age of majority. 

Anderson raised no objection as to an of tht . matters contained in the

report, and she did not object to, or appeal, the trial court' s order

ai)proving the rt..ciort in ID., cetlit)er 2009. 

Andetson filed suit against McMenarldll and the other parties

nearly two ears later alleging, among other thing, that they breached

their fiduciary duties in the administration of her Trust and distribution of

her Trust funds and owed her damages. Anderson did not provide the

testimony of a standard of care expert to support her claim against

MeN4enamin, Instead, Anderson provided the expert testimony of

R. Duane Wolfe C' Wolfc"), a certified public accountant, to opine on

certain trust distributions. Wolfe did not present any testiinony or legal

analysis v,,,ith respect to whether McMenamin breached any fiduciary

duties in the administration • nderson' s Trust causing her darnas. 

The trial court dismissed Anderson' s breach of fiduciary duty

claim against McMenamin as a matter of law, For the following reasons, 

McMenamin respectfully requests that this Court affinn the trial court' s

order, 



II. RESPONSE TO ASSIGN NI EN`f 0 ERROR

A. Response

McMenamin assigns no error to the trial court' s order train

summary judgment in his favor. 

B. Issues Pertaining to Assignments of Error

Whether the trial court properly dismissed Anderson' s claim

against McMenamin. 

111 STATEMENT OF THE CASE

The Trial Court Approved the Trust which Provided the TAC

Nvith Unfettered and Absolute Discretion

The 'Trust at issue in this case was created for Anderson as part of a

minor settlement so that she Could receive additional financial and service

benefits for ti multiple severe Miuries she sustained when she was kicked

in the face h a horse t the age of six. CP 476-496. The Clifton) County

Superior simultaneous ly. approved the Trust and AildeLV_IreS minor

settlement on August 25, 1997. (' P 286, 

The 'Trust provided that the " sole responsibility for management

and investment i.).f the corpus and income of this Trust shall be vested in

Nkiellsizargo], as Trustee, with the use and distribution of such

disbursements as from time to time Tnay be needed from the Trust subject

to the sole direction, discretion and untro f the iTACI,' ( Einphasis



tidzled,' €. P 4o. Irtcacfditi0: 

3t3thorn. to

st stated that ad he

P] t-ovide such resources and experiences as

will contribute tr3 and t take the beneficiary' s
e, li as pleasant. comfortable and happy

t asihle., Nothing herein shall preclude the
Tike from purchasing those ' services t.tt l
items \. 3`h.ich promote the hey eficia

happiness, Welfare and development, 

1uding but € t' lim iced to can t and

recreation [ nn away . from places of

residence, expenses for a

companion it requested or necessary',; 

entertainment expenses, an( f transp3rtatik.)n. 
sts, 

P 82 Ira e rcising it fliscr :tic tt, the `11 \ C rfNximmended t ? Wills Fargo

that certain disbursements be 3ta e kir r\. f ersot3" hCi tit ' Wellsell

Fargo prepared the annualual report :: eking the trial cot api roval of

those disbursements. ment . " 321. 

1r The Trial C' mirt app v ed Al I of the . n ival Reps ors' 

ells Fargo 's attorney, William l..l ., l cassa it (::I) ttssault'' l. 

I >ared and tiled sin civil on January

3 , as a1 pro +e :f by the trial' cow. / I. 

lyi3e F '.  ? Iden iic its ursG.n eats I ' ll3i: anio ut #? 4 3 , 

l t),), z tt 1$(. 1,1 ntf

1:S ptet.O? er 1. 1.99W.4 kuggSt l l 99 lit Allot th . cliSburset s er .: 

tit :\rtif rsot '. 3' l etadit .itt :: cc  a €ic.e. tvith the `!•rust ii c.lud igw, b tt ttc t



limited to, the purchase of a new vehicle to take Anderson to her medical

appointments, Id. This expense was related t..0 Anderson' s disability and

supplemental to her parents' basic support obligations. Id. in addition, 

this expense, like many of the other expenses, were recommended and

approved because Anderson' s family had :limited resources and could not

adequately provide for her needs, which is specifically why the Trust was

created in the first place, 141. 

Dussault prepared a second annual report and filed it with the trial

court ori February 15, 2001. Id. That report was also approved. IL The

disbursements totaled $ 41, 461. 86 and included the purchase of real estate, 

professional fees and expenses, taxes, purchase of a computer, travel

expenses and vehicle expenses. Id. 

Dassault also prepared a third annual report and sent it to

Anderson' s attorney for review and co nnent before it was filed, Id. 

Anderson' s attorney responded and identified several complaints, 

including the purchase of real property with trust funds, payments made to

Anderson' s mother for various expenses ineluding a computer, vehicle. 

gifts, attorney fees and the lack of performance of the Trust investments,. 

The third report was sent to Anderson' s attorney because he previousi:v
complained about Trust disbursernents on August 27, 2001

5



On December 6, 200,, f:. ussauht presented l- is re ort, which

addressed all of the trust activities over a two - -year period, ;to the trial court

1Or approvaL Id. The report recommended that Wells 1, 

sole T' rtast -e at d int the TAC be d

go he wpm

sst)lVed as McMenamin had

from the TAC earlier that year rrrr July 19, 2002. Id. The try

approved the report frrtrl 11

court

ed

d. 

0 3 and dissol TAC. .:rc : We

Faro the he :ame the solc:-''Trustee.'. I

Or November 30, 2009. l) ussa- It .' rwarderl>atr copy of' the final. 

r or-t :3n fetid

o ai

eofmai

r for approval directly to Anders as she had .reached. 

t .. id. She r sed no t hjection as to t of the matters

in the report andwas approved I;hy the trial t Qut/ on

December 4, 2 3119. id. Anderson also received a copy of' the court` s order . 

about I ecemh r 14, 2009'. an she did not r j ct to, or appeal, the

corut s determtnation, 

ll' 1 Trial Crrt
Mer etramin, 

On July 22, 2011, r early two years after the final report was

approved by she tri 1, court without any objection, Anderson filed the . 

Sed Artderson' s Ciait r Against

present action aai.tt t 1d1erramin

M le rein, she alleged that

1, r parties, CP 47€0, As to

hreac.hed his`.ficltreiar

The trial cow also approve
tic t ' it fro : 2004 v0tl6. Id. 

trts in t

torts + whkh addressed



administration of her Trust and •distribution ° flier trust funds, id. 

Specifically, she alleged that McMenamin failed to discharge his fiduciary

and legal duties to the her as the beneficiary of the Trust " as more

particularly set forth in the July 7, 2011 letter alit, Duane Wolfe, CPA „." 

Id. The Wolfe letter states, among other thins. that Wells Fargo, the

f'AC, and Dussault improperly approved the purchase of a minivan, 

computers and travel expenses, that they made imauthorized payments to

Anderson' s mother and that they failed to collect rent for the Trust' s

interest in a house. CP 497- 504, However, all of the disbursements were

approved by the trial court through Dussault' s annual reports. CP 345, 

For the reasons stated herein, the trial court properly dismissed

Rachel' s claim against MeMenatilin on February 28, 2012, CP 20. 

I V. .. A.RCIUM ENT

A. Summary of the Argument

The sole issue on appeal as it pertains to MeMenatnin is whether

the trial Court properly granted stunmary judgment in his Ivor, 

rhe trial court's order distnissin Anderson' s claim as a matter of

law was correct for several reasons. Anderson' s •claim is barred under the

TAA and by the express terms of her own Trust. in addition, Anderson

failed to establish a prima -facie case against McNIenunin for breach of

fiduciary duty. lYleMenamin exercised his absolute and unfettered

7



discretion ire t c : ca he Trust and tl e trial court ap r ived all t 1. 

the annual repoTis viticotat, any objection s that certain disbursements: 

1d be made ft And .r on' 1 nefit'.. 

B. ( lord of ReA, iew n Appeal

te? ie ing ain rc r y a trital court granting sttnunaty judgn -te tt

this Caul must engage. iT 11he wane inquiry t eou t 8 <.ir` v. ty, 

124 \ t 12d 318, 324, 879 1), 2d i ll (1994). Summary judgment is proper

when, viewing all the evidence and as nahle renee_s ther om most

fav orabl to the g party, the court concludes that; ( 1) there is no

lii : : issue as tc. t a y material tr z t; ( 2) reasonable persons reach

only e ne oncin t and ( 3,+ the rti l :t ' l apt > i. t tie kf njud meat .:: 3

matter of law;;., Higg rlft3 c, 160. 169, 8 P 3d 11. 

1994); 

A movi g party m , meet its iri en oY summary judgment

showng tl€ 

You

1 compete t e det ec supporting the

P ceutic Wn;2+ 

cO• eT ?OVIng

226, 

770 P,, d 182 ( 198) Where a plai is too - o€ne forward with l acts

su111 i, " to stab Wishthe exjhtence Ofel men€ esse_ raja! to I i c z 1

Blair , ' there cnn be no g nnini'. i sue as to any unerial et: since a

complete: failure of proof concerning catn essential element of the

ving party' s ease necessari1) lets alt ogler .fads, iin i Id. 



quoting Cciotex ( forp. v. Catrett, 477 U. S. 317, 322- 23 ( 1986)). In the

absence of a factual dispute, where a party stows he is emitled to

judgment as a matter of law, stmunary Judgment must be granted in his

favor. Geer v. Tonnan, 137 Wit. App. 838, 843, 155 P. 3d 163 ( 2007) 

citing Hutchins v. 1001 Fourth Ave, Assoc 116 Wn.2d 217, 220, 802

1), 2d 1260 ( 1991), 

The Trial Court Properly Granted Summary Judgment in
Favor of McMenamin

1. The trial court properly dismissed Anderson' s claim
against MeMenatnin because it is barred as a " natter ()I

law

a. Anderson' s claim is barred under the Trustees' 

Accounting Act

The Trustees' Accounting Act (- TAA”), RCN/ 11, 106 et seti,, 

precludes a trust beneficiary from contesting any matter within a sul,ject

trust account : ICC that account has been approved the court. 

ReW 11. 106. 090; see !:.-tiso Barovie v. Permherton, 128 Wn, App. 196, 

114 P.3d 1210 (2005). Section 11. 106, 070 of the IAA states

The court without the intervention of a jury
and after hearing all the evidence submitted
shall determine the correctness of the

account and the validity and propriety of
all actions of a trustee or trustees set forth

in the account, including the purchase, 
retention, and disposition of any of the
property and funds of the trust, and shall
render its decree either approving or
disapproving the account or any part of it, 

9



acid surcharging the trustee or trustees for a
if an),:., caused by 'negligent or tf

breaches of ('rust. 

11 . t):" ( et-:DPI -task affil .) in adidit on.. the i . . State.$; {hat: 

11. 1 €) 

and

f' he decree caciereJ uncle RC ' \V' 11, 1 >06.070

s t 11 be d a ) ed conclusive, 

binding a rties interested

including- U 1 = t in pc , unborn, 

iasc t tf ka1F e  : € of the '' i. 

subject only ti3 the i i : l t o appeal under

RCW ''11. 106, 090. 

080 rnpl'iaais adde

Under the IAA, a trustee titus t . t.bi it is ?uti#3E r' c its to the court

t *hen fz e c ' ..3 t i ;?€ i ?i't.S : : t.7p0Ort. . the ecree i4 tinn

binding 11 intt'rested panes, including Olds vbo iii ;;a ac tated;'. 

or otherwise not . r #'z ns, ;11C ' , 1' 1. 106. 060 - 080 , Washingtonn

reme Court of insl the adoption - t€le in Fe‹ .,our Realty. Inc. v. 

1 ' 1 \ Vn :2 21, 1, 4. 

164 P.3s 00., fit \(? C %07) 

1- laving held against appellant' s contention
that the court had no jurisdiction :tin xf the

a'. tu' r -, the only question remaining :is: \ Vas
the order approving the first triennial

accounting an appealable Larder or. iri ether

rds a final judgmenten a tip tli . i> att r

ereEn contained? An affirmative triswe't

appears its the ' Uniform rushes. 

Accounting _.\. ;t, f em. Supp, 19 1, ' ' 11548

1 f . provides,. it -ter al a: ° T Count

al-) ro }als or disapprovals of intermediate or
final si shall be deemed final

10



Jude :merits in s as aastai ii ap ali! 

Co(ip : ate, 39 Wm; ?d 407, 215 P. 2d 69. 471 € 093_ 

lr ao t, id i v at::144€2tcaaao , pool in he st.atcate todaty.. 

RCW 1 t . ttD6. UXO. • l' hc express and unambiguous latnguaa e €af the .atfxtarte

renders tth;, 13r :`. liana a:, . ffec.:t applicable to beneficiaries

ineo.a < to ever ' unborn, at the time of court approval of the trust; 

account: h' t Baas is r:) si.stca t s e RESTATEMENT ( SKOND OF

Ju ) tx at r S i? 35 (' 1 82 t (" Thehe lack of legal capacity. { f as person or

iaa >i.iat is a-a . a rned a party to an action t sacs tact prevent application of the

rules c.31;` rc 

named; part' had as . ubst,aa3t al adverse effect on the adequacy t i`the

protectctir as afforded it s in ats or the . tcrests of others he

he judgment t }acrcir° less the ar a tacity.. 3t tl

tt cn

In this ease, 

approved by this

submitted annualnutal r .„ t e the

4 ' iiccaratse the IAA clearly. ;,provides tl <t

the Tt.por't " shall lac d .maid to €aaL cc>r ciiasive.; arad lalradme upon a l the

parties intert.sted inc. ae i tag itrco at etent, unborn, and i€ra ascertained

bea a_ het ries " Anderson is arrccla dcd trotTm

c- c:tL1aT ai7.aat€ ) U. 1

ing the trial ' s pr'ior . 

1Z 1;3Z'i:alaJ Z, tTr rtlte: dersor

other interested ' party as pea ied the trustees annual reports that \. eere

11



approved by tixt court, those decrees arc now final, binding, conclusive

and cannot be undone. See Baron supra, 128 'Wit, App, at 201- 02

stating that the decrees were . . finaL conclusive, and binding' as to the

propriety- of [the trustee' s] actors and disposition of-trust funds . When

the beneficiary] fhi led to appeal, [ he] relinquished his right to recover

these losses and the trial court erred when it awarded interest on the

reimbursed sums."). Accordingly, ..kriderson' s claim against McMena lin

is barred as a matter of law, and the trial court was correct in dismssru

the claim on this basis alone. 

b. Anderson' s claim is also barred under the

express terms of the Trust

Article IV( b) of the Trust states that

rhe assent to the Trustee' s annual statement

by the beneficiary or, if the beneficiary is
not of full age and legal capacity, by a
parent, legally appointed guardian, guardian
ad liteni, or other personal representative of

the beneficiary, or the failure of such

person to object to an account- statement

within 30 days of receipt thereof, shall
operate as a full discharge of the Trustee

by the beneficiary as to all transactions
set for in such annual statement. 

CP 493, Neither Anderson nor any persona representative acting on her

behalf ever objected to any of the annual reports that were submitted

within the 30 day time limitation proscribed hy the express terms of the

Trust. CI" 34 5. In fact, when Anderson reached the age of majority, she

12



was sent a copy of an annual report and petition for approvd and she

raised DO ObjeCtiOlia, . 41. The trial COUrt, therefOrC, approved that annual

report as it had with all of the other annual reports, id. Thus, Anderson

Waived her right to final any sort of action against McMenamin and the

other trustees and her claim WirlS properly dismissed by the trial court, 

2. Even if Anderson' s claim is not barred for the above. 

stated reasons, the trial court still properly dismissed
her violin aga t NI c en ami been-use Anderson failed

i;matilish that MeMeriatnin brew any fiduciary
duties he owed to her as the beneficiaq tif thi. Trust

Under Washington law, a trustee owes the highest degree of good

faith, care, loyalty, and integrity to a trust beneficiary. 41Iard v. Pacific

Nat. Bank, 99 Wn,2d 394, 563 1), 2d 203 ( 1983) ( citing Esmieu v SChrag, 

88 Wri. 2d 490, 4Q I),2d 203 ( 1977) and Monroe Winn, 6

Wn.2d 497 508, 1 i',2d 952 ( 1943)). The fiduciary duties of a Trustee

to its CeSiUi que at similar to those of an attorney to his client: 

A trustee is a fiduciary of the highest order
and is required to exercise a high standard f.)17

COltdUCt and loyalty in the adniinistration of
the trust, he requirement of loyalty and fair
dealing in good faith at at the core of every

trust instrument, whether specifically stated
or not. Trustees trust act with good faith, 

loyalty, fairness, candor and honesty toward
the trust beneficiaries, Indeed, under some

authority, trustees tnust at with the utmost
good fai'th, scrupulous g,00d faith, the

highest degree of fidelity and good faith, 

13



absolute fidelity, or undivided or complete
loyalty, 

76 AM. 2d Trans § 349, 

In managing the trust assets, a trustee is required to adhere to the

prudent investor rue. In re Estate olCooper, 81 Wm App. 79, 913 Pd

393 ( 1996) (" Washington' s prudent investor rule requires a trustee to

xercise the judgment and care under the circumstances then prevailing, 

which persons of prudence, discretion and intelligence exercise in the

management of their own affairs - Ibis exercise ofjud2mem requires, 

afiliOna other things, " consideration to the role that the proposed

investment or investment course of action plays within the overall

portfolio of assets . . A eourt' s focus in applyik.-t the prudent investor rule

is the trustee' s conduct, not the end result') ( citing RCW 11. 100.020). 

Aciditionally, a -trustee has the duty to administer the trust in he

interest of the beneficiaries. ' Tucker v, .Brawn, 20 Wn,2d 740, 768, 15.0

1), 2d 604 ( 1944). The truSteelbrthr must diversify the trust' s assets in

order to minimize the risk oflare losses, in re Estate of Cooper, supra, 

at 88, 

Anderson argues on appeal that McMenamin breached his

fiduciary duty to her as a beneficiary of the Trust because the TA( 

ailoeved various trust expenditures that indirectly benefited Anderson' s

14



mother, Andrea. Appel' Brief, at 8. According to Anderson, this

amounted to a 'breach of fiduciary duty under the terms of the Trust which

provided that, ' ifany distribution from Anderson' s trust fund would bring

a direct or Mdirect benefit to a member fthe Trust Advisory Committee, 

that member was not allowed to discuss or vote upon the proposed

distribution," id. Where a TAC member was disqualified from discussing

or voting on a proposed distribution, " then trustee Wells Fargo expressly

became a member •of the Trust Advisory Committee for the purpose of

casting the dee:Wine, vote.' Id, What Anderson fails to recoRnize, 

however, is that is what inTlicitly occurred in this case. Through its

annual reports and recommendations to the trial court, Wells Fargo was in

CSSellOe the deciding vote on whether certain distributions were to be made

from Anderson' s 'Trust. In addition, when the TAc was dissolved on

July I I, 2003, the Trustee' s report was accepted and approved by the trial

court, CP 345. 

Anderson has not presented any evidenee, expert or otherwise, that

McMenamin breached the duty of care in managing her Trust, or any

evidence, ex pert or otherwise, that McMenamin' s alleged acts or

omissions caused her any damages. Anderson only provides a letter- from

Wolfe who is a CPA. not an attorney and not a standard ofcare expert, 

15



s t d that lett r do not opine n tlr breach of any ar dtr€ s or an

damages caused therefrom; CP 497-504. 

ton, t1r .dersot has of proved that she w is damaged by

uegl.igence rra £ rranaginMg her

r prf s ed ill cat € he dish

that those dlsburseme

1st. The court

its made tinder the st i t €lay 'i item

lit Anders n.
4

Even more lrt por€arltty, 

enamrn s decisions with . respect to the Trust were discretionary per

ts e, pt ::ss €er r̀r s, Thus, any it direct benefit to Anderson' s mother rat t

a ou£r t to anv each of fiduciary duty beca

When the l'rt t i4' created

referenced) was tt provid a-s( with ' extra and, supptert e tal

medical, he Ittts brrtc , €ttrrsirt t etrre:, dental c r . devel p e trail vices; 

support, 'r aainte a education, <rehat iI € €ation:. the pies, de

PI

discretion > 

as already. 

recr eatt': tt, social oppor .ut iti s, assrstive devices ... ` C.f' 481, To that

end, the AC prov led full authority tc comp sh the stat .:d goals, 

if Wolfes cz ie to comet, then t e d ° nary . t'r butions

wind have amounted tto 37% of Anderson' s # titi # settlement, but C oes not

prove that Anderson wass dama ed, 

r' ll ndt.- son': : mother diverted any of the 'Tr funds for her own

benefit rather than Anderson' s benefit as alleged, that is not Me; lenamin s tau

and docs' aot . tst ibllshshat he breach any fiduciary duties ' The intent was for
ctaln disbursements to benefit Anderson and trial 'court approved all of the

tr£rr .ual reports for that reason The Trust does not then require that a trustee
monitor the actions r ?t file other trustees, like Anderson' s :mother, once the

dtsbursen' ent rr m rde, 



and was " solely responsible fbr determining what discretionary

distributions shall be made from this I'rust,' CP 488. 

Further, the 'TAC was authorized to " provide such resources and

experiences as will contribute .to and make the beneficiary' s life a

pleasant, comfortable and happy as feasible." CP 482„ lite Trust

expressly provided that - nothing herein shall preclude the Trust Advisory

Cormnittee frOIT1 purcluising those services and items which promote the

beneficiary' s happiness, welfare and development." a The TAC

therefore had '' al)solute and unfettt-.,:red discretion to dett.-"rmine N,vhen aild if

Anderson rieeds regular and e.'N:trtri supportive ses?iees as referred to in the

paragraphs ah(.1ve." 

The TAC had Unfettered and Absolute

Discretion

Section 11 ( h) of the Trust provides: 

b) I-be Trust Advisory Committee shall
have absolute and untl--Atered discretion to

determine when and if :RACHEL needs
reRular and extra supporti‘ e services as

referred to itt the paragraph above, l'he Trust

Advisory Committee rimy direct the Trustee
to make or withhold payment at any time
and in any amount: as the Trust Advisory
Committee flee/118 appropriate in the

exercise of its discretion. The exercise by
the ' Isrut Advisory Committee of its

discretion shall be conclusive and bindinu

upon all persons, This -.Irust is explicitly
intended to be a discretionary Trust and not

17



a basic support trust. The plan) language of

the ' Trust green-lent is that the ' TAC has

absolute and unfettered discretion" to

determine whether Anderson needed extra

supportive services and t [tat discretion was

conclusive and binding upon all persons.' 
Thus, the TA.0 had broad atttliority to make
decisions that 1)enefitted Anderson and that

authority cannot now bc challenged absent
L11 abuse of dist:relit. 

P 4C. 

When a trust gives the trustee discretion to carry out the 'muses

objectives, a e0Vrt may nOt eantr0/ the truStee' S eXereiSe. Of itS discretion

absent abuse, : Templeton Peopics.Nat 7. Bank (-,9r Wash,„ 106 Wn.2d 304, 

309, 722 P, 2d 63 ( 1986); 4A%:.ord RESTATEMENT ( II-imp) O}' TRusis § 87

2007). - What constitutes an abuse of discretion depends on the terms and

pumoses of the trust, and particularly on the terms and purposes of the

power and iin' standards or guidance provided for its exercise, as well as

on applicable princitiles of fiduciary duty," fd. emt, b; s'ee 1u tLv

Ilarniin, 55 Wn. App. 193, 201, 776 P.2d 1003 ( 1989). (citing

RE:STATEMENT ( SECOND) of 1 Rt.1STS 1 W' CM t, d ( 1959)), " A court

not interfere with. a trustee' s exercise of a discretionary power .... when that

conduct is r sonahle, not based on an improper interpretation of the terms

of the tinst, and not otherwise inconsistent with the trustee' s fiduciary

duties." RESTATEMENT ( TE-URD) OF TRUSTS § 87 can. b. „ Asi. court should

18



ene " inere y because ti CO t z oul.i It ve ise

the discrrti'on" id 1tR c:tsurt should ,jt d ; e a true z: € €ons pr€ speed = :1v, 

notT at-€t>tte ifsit it of hindsight. # tztin.s 3c4 rt r >r•n! u. 

denc :;that

M6MOtz : ta.st t 1, s ~.. 

r I €e t)n a r :port suI t-t itt. ' by soli.', 

fwe s

14 not a .t attt rney, which

S mad- under the i'n s

cp 497- 504. f-f l,k,ever, that aceountr at disautie ,' th a decision

t) a trustee ties not establish SC . it mereily shows that. 

sties can differ in the diseret. € ,n to be e eret ed. '. Fine trial ec r gas, 

therefore, t:.o rre t its dist`€nssi tg =\:r Jens rt' s bleach of {idttc: iarZ diet \r dal €n: 

against en am

b. No ex e nee `ssaos

AndersErn died •sttit tg nus \ ic\ I•e €t;.nt-ti.- €. fis iuc.io.v. 

t tit , ir3 € is  t t.it tz embe:.,t ; the >'1 A£° 1 "A€tderst n' s ` ` na$ 

f' sctct';aoa does not rely on the testurtony tit (.aar ° R. t..:s ilev to. support
her breach of lid lieary duty el t €t-r against Niclttcitast: ist. She oily relies on ttiytt . 
testirnon ttz sttp (-)rt her legal malpractice claii i ar:.x inst I.) ssaault. 



at :p. 1 su of her , Iaim, Anderson has

provided the testi Cony of CPA, Wolfe, to Spine ot- ° rtam disbursements

it were made from the [ must. Ibis evidence f is not enough to

establish a ita facia case a:;. irist McMenat breach of fi tittciarv; 

deity. Anderson is .required to l .t tii of the necessary elements of

breach of fiduciary duty cl1iirt : deity, hreac:i , eausution t€' dart «k: 

David K. i) \ òl-f, \ 'ash n

ctic Breach of Fiduciary Duti

active, ashi ton I: l ;cinertts of an

11: l at 13 - 1 (:.',() 11)... 1 ' tiife ]tas

not provided any testimony z1 rupee t3 an ` 0 hese essentirii demo s, 

o inii3t to rebu tite t: stirs n } f Wolfe is in t la itc. : lit l s. ' s . r € ens

due y c

The intCo

t71 against

CONCLUSION

properly d tSITI isseC:I Anders() s hrea<,h of 1'icfr

Ienantit Anderson calm( I establish that

lenama.t breached any fiduciary jit

Trust, ci \4f properl y exercised

s tJ' administr.itlon •o:f her

t tlisereti

the Trust and Anderson henefitted from tits: Trust disbursements. which

were ali approved by the l our through I)?tssauit' n uai retires

riderson is not suing McMenamin for any ieg_ l mafp:rai. ttce. ", ld.. at



Anders : 1' s at.nst MCMenamit Otis{? faits as a matter of la

hecat ; tt is barred by the e press

Trust, This Court . hot td therre bra Eaf' t rrt

of the TA=A, at t :' t erso s own

the trial eo r€' 

f i_.S} : >:{:"t' FU , L7i l ill # t. t:. t_ € l i : t'c1. day cif Atugu0, 2:t}12. 
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1, Denise Wolfard, declare as fellows. 

1 am a citizen of the United States and a resident of he TA

State of 'Washington. 1 am over the age of 18 years and not a party o the

Within entitled etalSe,, 1 am employed by the law firm of Betts patterson

Mines, One ( Onvention Place, Suite 1400, 701 Pike Street, Seattle, 

Washington 98101- 3927. 
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